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An Update on Sales and Use Tax Planning for Aircraft Purchases 
(Including California, New York, and Florida)

-By Keith G. Swirsky-

 The economic downturn has affected most areas of public and private life including 
state budgets. California, for example, was only recently able to pass its state budget after 
weeks of intense negotiations. States must increase revenues in order to continue to operate 
at near historic levels. Aircraft, due to their high purchase prices and comparatively minimal 
collection effort are clearly a partial solution to state budget deficits. 

 Most states impose sales and use taxes between 3% and 10% on the purchase of tan-
gible personal property (i.e. aircraft). The tax rate for the use tax in any specific state will 
be identical to such state’s sales tax rate. Sales taxes and use taxes are mutually exclusive. 
States may impose a sales tax, or complementary use tax, but not both on an aircraft pur-
chase. Sales tax is a transaction-based tax and will apply only in the state where the transac-
tion occurs (i.e. the aircraft delivery location).  

 A state may impose a use tax on the use, storage, or consumption in the state, of 
property acquired outside the state and subsequently brought into the state. Use tax nexus 
normally attaches to the locations where the aircraft is used, meaning where it is “based” or 
hangared. However, taxable aircraft use can also be on the first flight activity of the aircraft 
after title transfers, flight activity within a certain time period (i.e. six months), or the flight 
activity of the aircraft for a specified number of days. 

 Aircraft may be used, and, therefore, technically subject to use taxation, in any state 
where there is flight activity. As a practical matter, a state is unlikely to attempt to assess a 
use tax against an aircraft owned by a nonresident who operates the aircraft within the state 
only occasionally, but rebutting the presumption of state sales taxation can be difficult and 
the process for doing so varies from state to state. Tools to rebut the applicability of state 
sales taxation include, evidence of delivery outside the state, complete, accurate, and up to 
date flight logs, evidence of state sales tax paid to another state, and evidence of personal 
property tax paid to another state.
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Planning Considerations

Sale for Resale
 
 Structuring an aircraft purchase and subsequent ownership varies depending on the needs 
of the client. Some clients own aircraft directly in their operating businesses but many choose to 
form an entity solely for the purpose of aircraft ownership. Reasons for forming a “special pur-
pose entity” (SPE) include, but are not limited to: federal and state tax planning and creditor pro-
tection. Liability protection is often cited as a reason, however, may not be an achievable objective.

 Aircraft that are placed in an SPE typically utilize the “Sale for Resale” Exemption for state sales tax 
planning purposes. The Sale for Resale Exemption allows for use tax to be paid on the rent from a stream 
of lease payments in lieu of paying the entire tax on the aircraft’s purchase. The payment of use tax on the 
flight activity instead of on the aircraft’s purchase price normally results in significant overall tax savings. To 
qualify most states the aircraft owner/lessor must be registered with the state’s taxing authority as a reseller/
dealer at the time of purchase so it may issue the aircraft’s seller a valid resale certificate in lieu of the tax. 

 Qualifying for the Sale for Resale Exemption is not without its pitfalls. Some states have ac-
celeration clauses on leases (the requirement that sales/use tax must be paid on the entire lease 
term upfront) while others overly scrutinize leases between related parties, to confirm that the les-
sor has a profit motive and that the leases are made with ordinary (arm’s-length) commercial terms. 
It is vital that all lease payments be made on time, and that all other lease formalities be followed. 

 It is important to remember that the sale for resale exemption does not result in the complete avoid-
ance of sales and use taxes.  Rather, the payment of the sales tax is deferred and is paid based on the amount 
of each monthly lease payment.  Thus, the exemption becomes less valuable the longer the period of time 
the aircraft is owned and leased (because sales tax will continue to be paid as lease payments continue).

Interstate Commerce and Common Carrier Exemptions

 Several states have exemptions for aircraft that are used in interstate commerce and/or used as 
a common carrier. Interstate Commerce Exemptions may apply to both FAR Part 91 and 135 on-demand 
use but Common Carrier Exemptions are typically restricted to scheduled carriers with some states allow-
ing use by on-demand carriers to qualify for exemption. If it is possible to qualify for both an Interstate 
Commerce Exemption and Common Carrier Exemption in a given state, it is important to review the re-
quirements of the respective exemptions as the documentation requirements tend to be quite different. Fur-
ther, each states’ provisions concerning qualification for and implementation of these exemptions vary.



California

 As an example, California has both an Interstate Commerce Exemption (Regulation 1620) and Com-
mon Carrier Exemption (Regulation 1593). The requirements for the Interstate Commerce Exemption include: 
(i) after delivery, “functionally using” the aircraft outside of California for commercial use (ii) then upon the 
aircraft’s return to CA, using the aircraft for more than one-half of the flight hours during a six month test 
period for commercial flight time traveled in interstate or foreign commerce. The regulation provides that for 
purposes of this exemption, the term “commercial” applies to business uses (including not-for-profit busi-
ness), and excludes personal use. Supporting documentation is required to evidence the commercial activity. 

 The Common Carrier Exemption provides that if an aircraft is used as a common carrier for more than 50% 
of its flight hours involving transportation of persons or property during the 12 month period commencing with the 
first flight of the aircraft, the carrier’s principal use of the aircraft will be deemed to be that of a common carrier. The 
documentation requirements to prove the Common Carrier Exemption are more detailed than the requirements 
for the Interstate Commerce Exemption, which include, but are not limited to: information regarding flights not 
claimed for exemption, the Part 135 operator’s pilot information, customer billing information, and load manifests. 

 In comparing the two exemptions, the Interstate Commerce Exemption is superior. First, 
the Interstate Commerce Exemption test period is only six (6) months compared to twelve (12) 
months for the Common Carrier Exemption. Second, while it is necessary to document the pur-
pose of each flight for the Interstate Commerce Exemption, the level of documentation is sig-
nificantly less. Finally, there Common Carrier Exemption contains gross receipt requirements. 

New York 

 The 2009-2010 Budget for the State of New York, signed into law on April 7, 2009, changed the re-
quirements to qualify an aircraft for exemption from sales and use taxes under New York’s so-called “com-
mercial aircraft” exemption.  These changes primarily affect aircraft owners and operators who utilize their 
aircraft to provide transportation services to affiliated companies, whether under FAR Part 91 or 135, and 
who previously relied on the “commercial aircraft” exemption to avoid paying sales/use taxes on the original 
purchase price of the aircraft. Effective June 1, 2009, transportation services provided to affiliated compa-
nies can no longer be counted for purposes of determining whether the aircraft meets the requirement that, 
to be exempt from taxation, the aircraft must be used primarily (i.e., more than 50% of the flight hours) to 
transport persons or property for hire (which formerly included flights provided by one company to an af-
filiated company on a compensatory basis under FAR 91.501(b)(5)).  Under the amended law, companies 
are affiliated if one company directly or indirectly owns more than 5% of the interests in the other com-
pany, or if one person or group directly or indirectly owns more than 5% of the interests in both companies.



 According to guidance published by the New York Department of Taxation and Finance, in the context 
of a leased aircraft, an aircraft operator who holds a leasehold interest in an aircraft and uses that aircraft under 
Part 91 primarily to provide transportation services to the aircraft operator’s own affiliates no longer qualifies 
for the “commercial aircraft” exemption and is required to pay sales tax on each lease payment that is paid 
or becomes due on or after June 1, 2009.  This is true regardless of whether the aircraft is leased from a com-
mercial financial institution, or another affiliate of the aircraft operator. When entering into a lease, however, 
it is important to understand that for leases of one year or longer, all tax due on all rent payments to be paid 
over the entire term of the lease must be paid in advance at the commencement of the lease.  

 In the context of aircraft that are owned (rather than leased), by a company that uses the aircraft under 
Part 91 primarily to provide transportation services to the aircraft owner-operator’s own affiliates for com-
pensation, the new law and guidance are, at best, ambiguous as to whether an aircraft owner-operator who 
qualified for the commercial aircraft exemption prior to June 1, 2009, will continue to be exempt (i.e., be 
grandfathered), even though such taxpayers may not qualify under the new law, or whether such taxpayers 
suddenly became liable for use taxes on their aircraft after June 1.   While the new law and the new guidance 
is ambiguous on this issue, GKG Law has contacted various representatives of the New York Department of 
Taxation and Finance and we have been advised in telephone conversations and e-mail exchanges that taxpay-
ers in such situations should not become liable for use taxes on their aircraft after June 1.  However, please 
note that such telephone conversations and e-mail exchanges are informal in nature and are not binding on the 
Department.

Florida 

Recent discussions with the Florida Department of Revenue have provided insight regarding the new, un-
published, internal policies on aircraft taxation. Florida’s sales and use tax law contains a presumption of 
taxability for any aircraft that enters Florida during the first six (6) months of ownership. Overcoming the 
presumption in an audit, especially if the owner has contacts with the state, will be difficult. However, the De-
partment of Revenue conceded that it will not claim taxable nexus on new aircraft purchasers, that otherwise 
had no contacts with the state, for trips related to aircraft repairs, fuel stops, and “short” vacations. Since this 
position is premised on departmental internal policy, and not published rulings, each auditor will bring his or 
her own subjectivity to each case.

California Personal Property Tax

 California is attempting to assess personal property tax on fractional aircraft per Senate Bill 87 (the 
“Bill”). There are four separate actions challenging the constitutionality of the Bill which are now going to 
be heard by the same judge in Orange County Superior Court.  A motion to consolidate the four separate 
proceedings into a single action and have it treated as “complex litigation” was rejected earlier this summer 
by an Orange County judge specifically assigned to rule on that issue only. However, the litigants have ef 
fectively achieved the same end result because the two actions that were filed by Flexjet and CitationShares



in Santa Barbara Superior Court are now in the process of being transferred to Orange County.  They will be 
heard by the same trial court judge who already has the NetJets and Flight Options cases on his docket and 
procedurally will be treated as “related litigation.” However, as the actions are “related” rather than “consoli-
dated,” the judge could, theoretically, enter different orders in the different cases depending on different facts 
and circumstances, although that seems relatively unlikely since the issues before the court are all essentially 
the same. 

Sales Tax Credits 

 While no state that lacks nexus may tax an aircraft, an aircraft may have nexus with more than one 
state. In these circumstances, often a credit may be received for tax paid to the other states. However, it is rare 
that states will have the exact same sales and use tax rate. Therefore, in a situation where sales tax was paid 
on an aircraft purchase in Virginia, where the tax rate is 2%, but the aircraft spends a significant portion of 
its time in Florida, and Florida claims taxable nexus of the aircraft, a credit for tax paid to Virginia should be 
claimed (although, it is not guaranteed). 

 The situation varies drastically from state-to-state where a Sale for Resale structure is in place. In a 
situation where the aircraft has nexus with two different states and the aircraft owners elect to pay use tax to 
both states based on flight/leasing activity, the owner may, receive credit for the use taxes paid to the other 
state. However, the aircraft owner runs the risk of being accused of noncompliance for not registering as a 
retailer (and obtaining a vendor’s resale license) and for not filing returns and remitting tax on the lease rental 
stream, thereby allowing the state where registration was not done to claim that the resale exemption has not 
been fully complied with. Failure to comply with the resale exemption could subject the entire purchase price 
to sales tax. 

 The attorneys at GKG Law have been involved, over the years, in thousands of transactions that imple-
ment the various structures discussed in this article saving our clients time and money and can provide advice 
based on their expertise and practical experience. 

***** ******

 Keith G. Swirsky is President of GKG Law, P.C. and a tax specialist concentrating in the areas of cor-
porate aircraft transactions and aviation taxation and is the chairman of GKG Law’s business aircraft practice 
group. The firm’s business aircraft group provides full-service tax and regulatory planning and counseling 
services to corporate aircraft owners, operators and managers. The group’s services include Section 1031 
tax-free exchanges, federal tax and regulatory planning, state sales and use tax planning, and negotiation and 
preparation of all manner of transactional documents commonly used in the business aviation industry, includ-
ing aircraft purchase agreements, leases, joint ownership and joint-use agreements, management and charter 
agreements, and fractional program documents. Keith may be reached at the firm’s Washington, DC office, 
1054 31st Street, NW, Suite 200, Washington, DC 20007, Telephone: (202)342-5251, Facsimile: (202)965-
5725, E-mail: kswirsky@gkglaw.com.


