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ExtEnsion of Bonus DEpREciAtion RulEs 
nEw limits on DEDuctiBility foR pERsonAl usE of BusinEss AiRcRAft/

plAnning iDEAs

By  Keith g. swirsky, Esq., and troy A. Rolf, Esq.  
galland, Kharasch, greenberg, fellman & swirsky, p.c.

Extension of Bonus Depreciation Rules for Busi-
ness Aircraft.

The American Jobs Creation Act of 2004 (the 
“Act”), signed into law by President Bush on Octo-
ber 22, 2004, contains a generous tax incentive for 
companies that act quickly to purchase certain new 
aircraft for delivery in 2005.  This provision extends 
the popular “Bonus Depreciation” tax incentive to 
certain aircraft purchased for delivery in 2005. 

In order for an aircraft to qualify for Bonus Depre-
ciation, the aircraft must be purchased pursuant to 
a written, binding contract entered into after Sep-
tember 10, 2001, and before January 1, 2005.  The 
amount of Bonus Depreciation an aircraft buyer 
may claim depends on when within the September 
10, 2001, to January 1, 2005, timeframe mentioned 
above the buyer entered into a binding contract to 
purchase the aircraft.  If the buyer entered into the 
binding contract after September 10, 2001, and be-
fore May 6, 2003, the buyer would be entitled to 
30% Bonus Depreciation.  If the buyer entered into 
the binding contract after May 5, 2003, and before 
January 1, 2005, the buyer would be entitled to 
50% Bonus Depreciation.  These provisions apply 
both to aircraft placed in service prior to 2005, and 
those placed in service during 2005.  However, in 
order for an aircraft placed in service during 2005 
to qualify for Bonus Depreciation, the Act requires 
that the following additional requirements be satis-
fied: (i) the aircraft must cost more than $200,000, 
(ii) the estimated production period of the aircraft 
must exceed 4 months, (iii) the aircraft must not be 
“transportation property” (“transportation property” 
is defined by statute as tangible personal property 

used in the trade or business of transporting persons 
or property), and (iv)  at the time of the contract for 
purchase, the buyer must make a non-refundable de-
posit of 10% of the cost of the aircraft, or $100,000, 
whichever is less.

An aircraft that qualifies as “transportation proper-
ty” may still qualify for 50% Bonus Depreciation if 
placed in service before January 1, 2006.  However, 
the law permits Bonus Depreciation for transporta-
tion property only with respect to that portion of the 
basis of the property attributable to manufacture, 
construction, or production before January 1, 2005.

At the time of writing this article, the authors have 
already been contacted by several buyers seeking 
to sign contracts to purchase new aircraft that have 
been advertised as “Bonus Depreciation Eligible.”  
Due to the Acts many constraints, and by virtue of 
many “soft obligations” provided in the manufac-
turer’s typical purchase agreement, it is advisable to 
consult knowledgeable aviation tax counsel before 
proceeding, to ensure the greatest likelihood of ob-
taining these tax benefits. 

new limits on Deductibility for personal use of 
Business Aircraft/planning ides.

The Act contains a provision which essentially 
overrides the Eighth Circuit’s Sutherland Lumber 
decision by limiting taxpayers’ ability to deduct air-
craft operating expenses associated with personal 
non-business travel provided to certain owners and 
employees as a fringe benefit.  This provision is in-
tended to produce additional tax revenues and is, in 
effect, a back-door tax increase that will have a det-
rimental effect on the corporate and business avia-
tion industry.
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Until October 21, 2004, under Sutherland Lumber, 
and numerous cases, rulings and IRS advice mem-
oranda, taxpayers were permitted to deduct from 
income all ordinary, necessary and reasonable ex-
penses paid or incurred during a taxable year in car-
rying on a trade or business, including the costs of 
using aircraft for personal, non-business travel, so 
long as the company treated the personal use as a 
taxable fringe benefit to the employee.  There was 
no requirement limiting companies’ deductions for 
aircraft expenses attributable to personal flights to 
the amounts imputed to their employees as fringe 
benefit income.  Consequently, the Standard Indus-
try Fare Level (a.k.a. “SIFL”) method of imputing 
income for personal use was preferred over the “fair 
charter value” method because the SIFL method usu-
ally resulted in an amount of income being imputed 
to an employee that was substantially less than the 
actual cost to conduct the flight.  By using the SIFL 
method, the amount imputed to an employee as 
fringe benefit income for a personal flight could be 
minimized, while the employer benefited from the 
ability to deduct the full cost of operating the flight.  

Effective October 22, 2004, the deduction permit-
ted to companies for the expenses associated with 
operating personal, non-business flights for cer-
tain “Specified Individuals” will be limited to the 
amount imputed to the “Specified Individuals” as 
fringe benefit income.  The term “Specified Individ-
uals” includes any person who is the direct or indi-
rect owner of more that 10% of any class of equity 
security of the company, and any officer or director 
of the company.  The Act does not limit the deduc-
tion permitted to companies for the expenses asso-
ciated with operating personal, non-business flights 
for employees who are not “Specified Individuals”.  

The ability to fully deduct the cost of operating per-
sonal, non-business flights has helped boost busi-
ness aviation because companies have been more 
willing to allow their executives to use the corpo-
rate aircraft.  The provisions of the Act, however, 
will create tax disincentives to the employer, and 
could result in lower utilization rates for corporate 
aircraft.  

planning problems and ideas.

The Act does not address the continued ability to de-

duct expenses associated with operating mixed-use 
flights during which some passengers are traveling 
primarily or solely for business purposes, and other 
passengers are traveling primarily or solely for per-
sonal, non-business purposes, for which fringe ben-
efit income will be imputed.  Arguably, Congress 
did not intend to penalize companies by limiting 
deductions for flights during which some executives 
are traveling for business purposes, and “guests” are 
invited on board to occupy the empty seats.  The 
Act also does not address the situation whereby non 
Specified Individuals are traveling, and are accom-
panied by a Specified Individual. 

Because the Act only addresses limits on the cor-
porate deduction for personal use of the corporate 
aircraft by a Specified Individual, it leaves for con-
tinued planning considerations use by executives 
pursuant to timesharing, dry leasing, and chartering 
arrangements.

Most importantly, the Act does not specifically ad-
dress which “expenses” incurred in operating a 
flight are subject to the new limitation.  Certainly, 
Congress intended the Act to apply to the incre-
mental expenses incurred to operate non-business 
flights, including the costs of fuel and any other out-
of-pocket expenses  that would not have been in-
curred had the flight not occurred.  An interpretation 
of the Act’s language limiting its scope to such in-
cremental expenses would definitely soften the blow 
somewhat.  However, the law appears to go beyond 
incremental expenses to encompass fixed operating 
expenses and depreciation as well. A broad interpre-
tation of the Act’s language disallowing deductions 
for that portion of the fixed operating expenses and 
depreciation attributable to personal, non business 
use by a company’s Specified Individuals could be 
devastating to many small businesses, particularly 
those operating aircraft that have not yet been fully 
depreciated for tax purposes.  This is because the tax 
and financial implications of such an interpretation 
would be most severe in the first few years of own-
ership of any particular aircraft when the amount of 
the depreciation deductions otherwise permitted un-
der the Modified Accelerated Cost Recovery System 
(“MACRS”), and hence the potential amount of any 
disallowance of depreciation, is greatest.  Taxpay-
ers who have purchased, or will purchase, a newly 
manufactured aircraft in 2004 or 2005 could be hit 
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particularly hard as some of the Bonus Depreciation 
to which they may be otherwise be entitled could be 
disallowed if the aircraft is used some of the time 
for personal, non-business flights by Specified Indi-
viduals after October 22, 2004.  

Until further clarification of the Act is forthcoming, 
and since new record keeping is necessary com-
mencing with flights on and after October 22, 2004, 
companies should promptly consult with their avia-
tion tax counsel to agree upon the best tax reporting 
options. 
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